I. Introduction
In a provocative article that was published in 2005 in the California Law Review, Eric Posner and John Yoo argued that there is no evidence that independent international courts are more eff ective than dependent ones. In fact, they suggested that the reverse may be true, that is, independent courts could be less eff ective than their dependent counterparts.
1 According to Posner and Yoo, international courts may fulfi ll a useful function -providing disputant parties with information about facts or legal norms, which may help them resolve their diff erences; however, the eff ectiveness of such courts -which in Posner and Yoo's eyes is measured by usage rates, compliance rates and the overall success of the overarching treaty regime -may be negatively correlated to judicial independence:
Conventional wisdom holds that independence at the international level, like independence at the domestic level, is the key to the rule of law as well as the success of formalized international dispute resolution. We argue, by contrast, that independent tribunals pose a danger to international cooperation because they can render decisions that confl ict with the interests of state parties. Indeed, states will be reluctant to use international tribunals unless they have control over the judges. On our view, independence prevents international tribunals from being eff ective. 2 Laurence Helfer and Anne-Marie Slaughter published a response article shortly thereaft er, in which they challenged the hypothesis and methodology employed by Posner and Yoo, as well as their ultimate conclusions. 3 According to Helfer and Slaughter, the most eff ective international courts are independent ones; thus, Posner and Yoo's theoretical conjectures cannot be reconciled with real empirical data, as well as with states' actual preferences. Th is is hardly surprising since: 1) … agreeing to an independent tribunal signals the depth of a state's commitment to a particular international regime in a way that makes it more likely that it will secure the benefi ts of that regime; and (2) … independent judges -while certainly less bound by political concerns than their dependent counterparts and more able to base their decisions on legal principle -are hardly "lone rangers. " Th ey are infl uenced by a host of structural, political and discursive constraints that states can manipulate ex ante and ex post, as well as by the pressures of professional and personal socialization within a global judicial community. 4 My purpose in this chapter is to try and contribute to the debate on the relationship between judicial independence and international court eff ectiveness, by applying to it a model for international judicial eff ectiveness I have developed elsewhere. 5 In doing so, I hope to illustrate some of the problems attendant to the "broad brush" positions taken by Posner and Yoo (and, at times, also by Helfer and Slaughter). Consequently, I posit that the proper questions we should be discussing is not whether judicial independence is generally conducive to international court eff ectiveness (a correlation which Ponser and Yoo fail to prove in a statistically meaningful manner, and Helfer and Slaughter do not explicitly claim); 6 but rather, more nuanced ones, such as: Which international courts are better served by judicial independence? What level of actual independence should courts strive to attain? What image of independence should they seek to project?
Note that this contribution focuses exclusively on the relationship between judicial independence -understood hereby as the protection of the decisionmaking power of judges and other senior court offi cials (such as prosecutors and registrars) from control and interference by other actors, 7 court eff ectiveness. I will not address the related question of the relationship between international court eff ectiveness and judicial impartiality -understood hereby as an unjustifi able judicial preference aff ecting judicial decisions in a manner prejudicial to one or more of the parties to litigation. 8 Still, since the concepts of judicial independence and judicial impartiality are closely related and inter-connected, much of the analysis conducted below could be relevant to a discussion of international court eff ectiveness centered on judicial impartiality.
II. The Effectiveness Model
A leading defi nition of organizational eff ectiveness found in the social sciences literature suggests that an eff ective organization is one that accomplishes its goals.
9 Th is approach, oft en referred to in the literature as the 'rational system' approach, requires the identifi cation of organizational goals at a preliminary stage of the analysis aimed at evaluating the level of organizational eff ectiveness. In a previous research paper, I have discussed some of the challenges of applying the 'rational system' approach to the study of international courts: the existence of multiple constituencies, the ambiguity and elasticity of judicial goals, and the long-term nature of their impact -to name just a few. 10 As a result, I limited the goal-based analysis I undertook to one set of goal-setters (the mandate providers that create courts and fund and monitor their continued existence -typically states and international organizations); at the same time, I proposed considering alongside goal-attainment other performance indicators developed in the social sciences literature, such as cost-eff ectiveness (the ratio between resource investment and outcomes) and effi ciency (the overall utility of the operation of the court in question, in light of the positive or negative side-eff ects generated by its operation).
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Since the study of international court eff ectiveness relates not only to performance-evaluation, but also assists in institutional design and in assessing the desirability of structural and procedural reforms, the eff ectiveness model I 12 Shany, supra note 5, at text accompanying notes 64-70. 13 have canvassed does not merely assess the relationship between judicial goals and outcomes; it also strives to understand the operative dynamics within international courts, which facilitate or hinder certain outcomes. Consequently, the eff ectiveness model identifi es three 'operational categories' -judicial structure (or input), process and outcome, and posits that through 'reverse engineering' one may understand the contribution of specifi c structural or procedural aspects to judicial performance. 12 In the same vein, understanding the relationship between judicial structure, process and outcome, may enable us to use structural and procedural indicators (such as the number of cases submitted to the court, or actual adherence to due process standards) in order to better assess, predict and shape judicial outcomes.
Two immediate implications of the eff ectiveness model for the debate over the relationship between judicial independence and international court eff ectiveness are as follows: a) Since the concept of judicial eff ectiveness is an elusive one, unequivocal conclusions as to whether higher degrees of judicial independence promote or hinder eff ectiveness should be viewed with some apprehension; b) Since international courts have distinct goals and operate in unique institutional and political settings, the need for judicial independence may vary across legal contexts. In other words, the attainment of diff erent goals by diff erent courts may support, at diff erent points in time, diff erent levels of judicial independence.
Judicial independence as a structural feature
As described below, the eff ectiveness model distinguishes between structural, procedural and outcome features in the operation of international courts.
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Th e structure of the court represents the total powers or capacities it possesses, which may be employed in order to serve its functions and attain its goals.
14 Th e court's structure thus refl ects its overall potential. By contrast, process features pertain to the manner in which the court's 'assets' are employed -that is, the eff ort invested by the court in the course of its operation.
15 Th e combination of structure and process produces outcomes -specifi c impacts on the court's external environment (e.g., the resolution of a confl ict, compliance with a norm, increased cooperation), 16 which can then be assessed and evaluated.
How could judicial independence fi t in such a model? Judicial independence is, fi rst and foremost, a notion and an image (or a myth) generated, in turn, by a series of norms or practices governing or relating to the operation of international courts. For instance, Mackenzie and Sands identify two salient independence-generating or enhancing factors, whose application in the context of international courts raises certain challenges: 17 (a) judicial selectionprocesses; 18 and (b) possible interference in the work of the court by political organs. 19 Posner and Yoo allude to other independence-related features, such as the fi xed terms of judges, their protection from salary decreases and the existence of compulsory jurisdiction (as opposed to ad hoc jurisdiction). 20 Slaughter and Helfer have identifi ed yet additional factors, such as willingness to decide against governments, 21 and limits on the employment of judges by the parties. 22 For the sake of completion, one may consider other relevant independence-generating or enhancing factors, such as the court's freedom to determine its internal administration, the confi dentiality of its deliberations, the elaboration of judicial service conditions in legally binding instruments, the conferment of diplomatic privileges and immunities upon international judges, and the court's adequate budgeting. 23 Most, though certainly not all, of the factors listed above are structural in nature that pre-date the court's actual operation (they govern its method of establishment and initial powers conferred thereupon and not the manner in which the court's powers are actually exercised). Specifi cally, these factors regulate the powers possessed by the court and its judges (or, more frequently, render it more diffi cult for other actors to restrict such powers or infl uence their application), and advance an institutional design, which enshrines freedom from outside interference.
For example, robust criteria for judicial selection may limit the ability of states and international organizations to nominate judges whose decisions they would then control; the diplomatic privileges and immunities conferred upon judges limit the ability of the host state, in which the court is seated, to harass and pressurize judges; and the availability of adequate budgets minimizes 24 See, for instance, the discussion of the possible interference by the WTO General Counsel in the Amicus Curiae admissibility procedures in the Asbestos litigation before the WTO Appellate Body in Mackenzie and Sands, supra note 17, at 284. 25 For the link between confi dentiality of deliberations and judicial independence, see Helfer and Slaughter, supra note 21, at 327. the risk that the court's fi nancial sponsors would try to interfere in its judicial decisions through explicit or implicit threats of withdrawing fi nancial support if certain outcomes were to be reached. Th us, it looks as if judicial independence constitutes an intangible 'asset' (or, according to Posner and Yoo, an intangible liability) -the capacity to operate without interference, accompanied by a reputation for having such a capacity. Such a reputation may be enhanced or eroded by the court's actual operations (see below).
Understanding key aspects of judicial independence as structural features implies that studying the relationship between judicial independence and international court eff ectiveness should focus considerable attention on court structures -the formal and informal norms that shield the courts and judges from outside control and interference, and the diff erent resources that the court has at its availability to resist attempts for control and interference. In the same vein, to the extent that judicial independence constitutes a structural feature, attempts to modify the level of independence may warrant a structural reform -i.e., changes in the court's institutional design.
Judicial independence as a process feature
While most of the independence-creating or enhancing factors listed above relate to the court's structure -i.e., to its capacity to act independently, some of the mentioned factors are more closely related to the process taking place before the court-that is, the actual exercise of the court's powers (or, actual interferences by other actors in judicial procedures). Th is may be the case, for example, if there are indications of attempts by political bodies to interfere with judicial decisions or infl uence the allocation of specifi c judges to specifi c cases, 24 or if confi dentiality of judicial deliberations is actually breached in a manner that causes judges to become more susceptible to outside pressure. 25 Identifying process factors aff ecting independence would require a diff erent focus of study than a study concentrating on structural factors -focusing less on legal texts and available resources, and more on observation of actual practices of interaction between the court and other actors. Reform proposals directed at independence-related process features could be made at two levels: changes in actual practices, or modifi cation of the structures that have facilitated, or at least did not prevent the practices in need of reform. 
Outcome-related factors
Although judicial independence pertains to the conditions governing the decision-making process, and does not concern the outcomes of this process per se, studying the actual outcomes generated by the international court in question may provide us with important insights in judicial independence. Most signifi cantly, the court's record in generating decisions running contrary to the interests of powerful states and other constituencies may be indicative of its independence or lack thereof. Such record of clashes with power would also, most probably, impact the court's independent image. Th us, a 'feedback loop' is created in the course of the court's operation (a chain of operative categories involving structure-process-outcome-structure):
26 For example, indications of actual interference in judicial decision making (a process indicator), or a series of controversial decisions issued by the court deemed as catering to the interest of powerful states (an outcome indicator) may suggest that the court in question is less than fully independent, or that an informal structure of dependency has been created. Consequently, the perceived value of the court's independence 'assets' decrease -a development that may impact its ability to attract new cases or generate compliance (states possessing high levels of control or infl uence over the court may react diff erently in this regard from states possessing low levels of control or infl uence) -and modifi es its goal-attainment potential. In the same vein, a solid record of 'speaking law to power' may increase the court's independent image -a development that is likely to aff ect its goal-attaining capabilities and the quality of its outcomes.
In the same vein, the relations between the diff erent operative categories comprising the eff ectiveness model are such that one can evaluate more advanced stages of the operative category-chain in order to better understand the nature and quality of antecedent links in the same chain. Hence, evaluation of outcomes may off er us valuable insights on the quality of process, and evaluation of outcomes and process may serve as indicators for the adequacy of the structures that have been put in place.
III. The Relationship between Judicial Independence and Effectiveness
Aft er presenting the eff ectiveness model and discussing the role of judicial independence within it, I will now move to off er a number of observations 258 chapter sixteen 27 See e.g., Yuval Shany, 'Compliance with Decisions of International Courts as Indicative of their Eff ectiveness: A Goal-Based Analysis' , http://www.eff ective-intl-adjudication.org/admin/ Reports/b9e3ecd1499068e738666d041bd05459Shany_ESIL2010_Draft _Paper.pdf, at text accompanying notes 19-20. on the relationship between judicial independence and international court eff ectiveness. As already noted, the eff ectiveness model requires a highly nuanced, essentially court-specifi c assessment of eff ectiveness -an eff ort which exceeds the limits of the present contribution. Still, by referring to a number of generic goals of international courts I hope to illustrate some of the ways in which judicial independence may be positively or negatively correlated to eff ectiveness. In a subsequent section I will use as short case studies two occasions in which the institutional independence of the ICTY and ICTR was put to the test, and attempt to use the typology introduced in previous sections in order to analyze and assess the Tribunals' performance in those instances.
Th e goals of international courts
My research into international judicial eff ectiveness posits that most international courts are created in order to advance the following four principal overarching goals (referred to in my work as 'ends' or 'ultimate ends').
27 Such goals provide us, inter alia, with a critical angle to assess judicial performance and to establish the contribution of judicial independence towards judicial goal attainment: Of course, these ends are formulated in an open-ended manner and are nonexclusive in nature; they can also accommodate a plethora of more specifi c goals (such as deterrence, norm-internalization, normative development, etc.), and support even more abstract ultimate ends (such as increasing legal security or political integration). Moreover, the ends listed hereby overlap with one another and are oft en inter-related (e.g., regime legitimization, for instance, promotes norm-compliance and vice versa.). As a result, one specifi c feature of judicial structure or process may simultaneously advance more than one end. At the same time, some ends may be in tension with one another, and specifi c attributes that promote one end may adversely aff ect the realization of another (for example, appointing diplomats as judges may detract from the quality of the court's norm interpretation function, but improve the prospects of generating a settlement capable of defi nitively resolving the dispute in question).
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Acknowledging the multi-faceted nature of the goals of international courts should encourage us to take with some degree of skepticism Posner and Yoo's assertion that dependent international courts may be more eff ective than independent ones. Posner and Yoo may be right in observing that dependent judges may be more closely attuned to the interests of the disputing parties than independent judges, and that, as a result, dependent judges may be better situated to facilitate a judicial settlement which would not be resisted by the parties (Posner and Yoo argue that independent judges may sacrifi ce the parties' dispute resolution needs in order to advance the normative goals of the broader legal and political regime). 29 Still, the premise they rely on -i.e., that international courts are primarily dispute resolution bodies, is rather dubious. In fact, most international courts operating in the fi eld of economic relations (e.g., the WTO dispute settlement mechanism, the European Court of Justice, and the numerous regional courts in Latin America and Africa) are parts of legal regimes that prioritize the regime needs over the immediate interests of the parties to disputes; in the same vein, international courts operating in the fi eld of human rights and criminal law, are primarily created in order to enhance the enforceability of certain legal norms, refl ective of important common values, and their dispute resolution role is thus relatively modest.
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When viewed from this perspective, it is plausible to maintain that judicial independence may be positively correlated to the success of the overarching regime in which the court operates. If international regimes succeed to the degree that they are able to create stable normative and institutional environments that prioritize the interests of the regime (which coincide with the long term interests of its members) over the short-term interests of the individual member states, 31 to surrender absolute control over certain areas subject to international cooperation. 32 In this context, the creation of independent courts arguably plays an important role in the establishment and strengthening of regimes -accepting independent judicial review removes from the purview of state control the interpretation and application of the regime's legal norms; it also constitutes a useful method by which states signal their commitment to the success of the regime. 33 Th us, it is somewhat counter-intuitive to claim that courts operating in regimes, such as the EU or WTO, should remain subject to the control of the very same states that agreed to create a cooperative regime, operating beyond their direct control. In other words, Posner and Yoo miss the mark with regard to regime courts: Since a move away from state control is, to a large extent, the raison d' être of sophisticated international regimes of economic cooperation, loss of control over the regime's judiciary -i.e., judicial independence in litigation involving the interpretation and application of regime norms, must be viewed as consistent with the long-term interests of all members who acceded to the regime and in accordance with their expectations about participation in the regime.
In the same vein, human rights and international criminal courts operate in legal environments where states have agreed to surrender control over the interpretation and application of certain international norms of great moral and political importance. Th e establishment of international courts to monitor states' human rights records and suppress the perpetration of serious international crimes by their nationals is designed to remove such issues from the traditional purview of state sovereignty and self-judgment to an international realm of supervision and enforcement -a move signaling a high degree of normative commitment. 34 Again, it is counter-intuitive to claim that such courts would be better off without a high degree of judicial independence. Put diff erently, a move to judicial dependency would undercut the practical and symbolic value of removing norms in the fi eld of human rights and criminal law from the purview of state control.
At a higher degree of abstraction, one may posit that international courts created in order to support legal norms and institutions would succeed in their task only if they are able to confer upon them a certain degree of legitimacy. Judicial independence, symbolizing procedural fairness and connoting a professional and unbiased decision-making process, increases the legitimacy-pull of the legal norms that international courts apply, and strengthens the image of institutions they monitor. Furthermore, in order to preserve their own authority -a prerequisite for goal-attainment, international courts need to engage in a process of self-legitimization; and judicial independence plays a role in this respect as well. 36 Only legitimate courts can legitimate regime norms and institutions. 37 But even with regard to international courts' dispute settlement functions per se, Posner and Yoo's position on the redundancy, if not counterproductiveness of judicial independence is not fully convincing. Th e judicial settlement of international disputes through international arbitration or court adjudication has been developed over the centuries as a reaction to the inability of traditional, diplomatic methods of dispute resolution -processes subject to the parties' ultimate control, to resolve sensitive and volatile international disputes. Courts have therefore been created as part of a conscious decision by disputing parties to surrender control over certain confl icts to a third-party adjudicatory mechanism -a move justifi ed by the perception that the costs associated with the prolongation of the unresolved confl ict outweigh the risk of losing in adjudication. 38 In other words, a body of independent judges represents, in suitable cases, an alternative method for dispute resolution to the tried and failed control-based (and narrow interest-driven) dispute settlement approaches. Restricting judicial independence thus appears to undercut, at least to some degree, the very impetus for creating international courts in the fi rst place.
Goal-attainment and constrained independence
Still, where Posner and Yoo may be right aft er all is that judgments issued by independent judges in disregard of important interests of the disputing parties might antagonize them and lead to under-utilization of the court and reduced compliance with its judgments. Similarly, the attractiveness of legal regimes in the eyes of existing and potential parties thereto, as well as other relevant constituencies, may suff er if regime institutions, including regime courts, would be viewed as insensitive to the disputing parties' crucial needs and interests. Ultimately, failure by truly independent judges to accommodate, in full or in part, important state interests may also raise questions of legitimacy -courts will enjoy support and be accepted as authoritative only if their existence is perceived by states to be benefi cial, at least in the long run. 39 A chronic gap between judicial outcomes and 'client' preferences, may thus erode the status of the court in the eyes of its constituents, and could undermine its eff ectiveness: Norms might be less complied with, disputes would not be referred to judicial settlement, and defections from legal regimes might occur. So, if judicial independence may be simultaneously a source of legitimacy in the eyes of some constituencies, and a cause of illegitimacy in the eyes of others, how much judicial independence should an international court actually seek to attain?
Th e notion of 'constrained independence' advanced by Helfer and Slaughter 40 represents an interesting solution to the conundrum of reconciling independence with certain responsiveness to party needs and interests (or accountability). 41 Preserving a meaningful degree of structural and procedural judicial independence that would enable the court in question to credibly claim a reputation for judicial independence appears to be an important method for maintaining judicial legitimacy. At the same time, a host of subtle signaling devices may be put in place to convey to the court, directly or indirectly, the expectations of its constituents. Th e court is not obliged, of course, to follow such signals, but under certain conditions would meet strong incentives to accommodate them, at least to some extent. Th e upshot of this may be that Posner and Yoo are correct in criticizing the usefulness of absolute judicial independence (although it may be useful to sustain such a myth); at the same time, Helfer and Slaughter appear to be correct in observing that Posner and Yoo's criticism is directed against a 'straw man' -that is, in the real word, no international court or judge is an 'island' completely free from infl uence and threats of sanction. 42 Th e focus of our attention should therefore shift from discussing the existence and desirability of an 'ideal type' of judicial independence -a discussion premised on a monolithic understating of the international judicial function, to a study of the nuts and bolts of the constraints put on international courts in the unique institutional and normative environments in which they operate. In this context, normative questions pertaining to the adequacy of the constraints in place, as well as their implications for judicial eff ectiveness may arise. Th e next section, dealing in brief with two case studies relating to the political constraints under which the ICTY and ICTR have operated, exemplifi es such a discussion of the relationship between constrained independence and judicial eff ectiveness.
IV. Constrained Independence in Action: ICTY v NATO, ICTR v Rwanda
In her recently published memoire, Carla Del Ponte, the former Chief Prosecutor of the ICTY and ICTR discusses two instances in which proceedings before the two Tribunals encountered strong political resistance, which were deemed by the Offi ce of the Prosecutor too powerful to resist. Th e fi rst of the two cases pertains to the investigation of NATO leaders and service members for alleged crimes committed during the bombing campaign of Yugoslavia in 1999 (in response to the earlier crimes committed by the Yugoslav forces in Kosovo). Del Ponte's predecessor, Louis Arbour, assigned the various allegations raised against NATO to a special committee entrusted with issuing recommendations on whether to prosecute any of the alleged crimes. Th e committee's report, which was issued in 2000, recommended not to open any criminal investigations, citing with relation to some incidents lack of evidence of a criminal intent, and with relation to others lack of clarity in the applicable legal standards. 43 A number of commentators have strongly criticized the report for its overly-cautious approach, suggesting that the committee went out of its way to get NATO 'off the hook' .
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Del Ponte decided to accept the recommendation and to terminate the investigation into the NATO bombing campaign. In her book, she explains the inevitability of the decision:
No one in NATO ever pressured me to refrain from investigating the bombing campaign or from undertaking a prosecution based upon it. But I quickly 45 concluded that it was impossible to investigate NATO, because NATO and its member states would not cooperate with us. Th ey would not provide us access to the fi les and documents. Over and above this, however, I understood that I had collided with the edge of the political universe in which the Tribunal was allowed to function. If I went forward with an investigation of NATO, I would not only fail in this investigative eff ort, I would render my offi ce incapable of continuing to investigate and prosecute the crimes committed by the local forces during the wars of the 1990s. Security for the Tribunal's work in Bosnia and Herzegovina as well as in Kosovo depended upon NATO. Th e Tribunal's forensics teams were only able to exhume mass graves because they enjoyed NATO escorts. Arrests of fugitives depended upon NATO-country intelligence as well as NATO ground and air support. 45 In other words, Del Ponte acknowledged the constrained independence of the ICTY, as determined by its structure (e.g., budget, mandate, and lack of independent enforcement capabilities) and tied it to the Tribunal's eff ectivenessi.e., its ability to attain the goal of ending impunity in the Balkans. Th e Tribunal's existence and its ability to attain the goals for which it was created was only rendered possible by virtue of the support of key states; in particular, the ability of the Offi ce of the Prosecutor to employ its procedures (e.g., exhume graves, gain custody over suspects, etc.) depended on NATO's active support. Th us, the formal independence enjoyed by the ICTY and the Prosecutor, 46 was not backed by a structural confi guration of power that would enable the Tribunal to actually operate free of pressure and interference. Under such condition, an attempt by the Prosecutor to break her independence constraints by way of asserting the independence of the Offi ce of the Prosecutor vis-à-vis NATO and 'speaking law to power' would have undercut, not strengthened the Tribunal's goal-attainment prospects -i.e., its eff ectiveness.
A troubling lesson derived from this incident is that independence in decision-making may contribute to court eff ectiveness only as long as judicial (or prosecutorial) decisions do not confl ict with important interests held by powerful states. Th us, in the NATO case, the legitimacy of Tribunal in the eyes of less powerful constituencies (the states of the Balkan, neutral observers, etc.), which a strong version of judicial independence may have sustained, had to be sacrifi ced in order to preserve the political support aff orded by a more powerful constituency -NATO member states, which was necessary, in turn, for the purpose of attaining the Tribunal's overall goals. Th e second incident described by Del Ponte's memoire pertains to the reaction of the Rwandan authorities to the ICTR's Appeals Chamber's decision of 3 November 1999, dismissing the indictment and ordering the release of Jean Bosco Barayagwiza -one of the suspects in the Radio Mille Collines case (a case dealing with incitement to genocide by directors of mass media establishments in Rwanda). 47 Th e Appeals Chamber based its decision on violations of the due process rights of the accused, which the Prosecution committed -in particular, violating his right to be promptly charged. Th e reaction of the government of Rwanda to the decision was swift and harsh: it suspended all cooperation with the Tribunal -thus derailing its actual ability to access evidence and witnesses for all pending trials, and eff ectively cutting the Tribunal's life-line. 48 Del Ponte had to act quickly: She submitted an extraordinary motion to review the decision to release -a move of dubious procedural regularity, which she justifi ed in the following terms: I, too, was disturbed that Barayagwiza would escape justice on this procedural question and not face a full trial. But I was more concerned with the real danger that, because of the Barayagwiza fi asco, the Rwandan government would retaliate against the Rwanda Tribunal itself by permanently refusing to cooperate with its work; this would deal a major setback to the cause of international justice in general 49 Th e Appeals Chamber agreed to reopen the case and decided on 31 March 2000 to reverse its previous decision and to restore the proceedings against Barayagwiza. 50 Employing a somewhat strained analysis, 51 the judges held that new facts brought to their attention by the Prosecutor have persuaded them the due process violations suff ered by Barayagwiza have been less serious than was originally believed, and did not justify, consequently, a dismissal of the indictment and release.
Tellingly perhaps, the Chamber devoted a few sentences to the issue of judicial independence:
Before proceeding to consider the Motion for Review, the Chamber notes that during the hearing on 22 February 2000 in Arusha, Prosecutor Ms Carla Del Ponte, made a statement regarding the reaction of the government of Rwanda to the Decision. She stated that: "Th e government of Rwanda reacted very seriously in a tough manner to the decision of 3 November 1999. " Later, the Attorney General of Rwanda appearing as representative of the Rwandan Government, in his submissions as "amicus curiae' to the Appeals Chamber, openly threatened the non co-operation of the peoples of Rwanda with the Tribunal if faced with an unfavourable Decision by the Appeals Chamber on the Motion for Review. Th e Appeals Chamber wishes to stress that the Tribunal is an independent body, whose decisions are based solely on justice and law. If its decision in any case should be followed by non-cooperation, that consequence would be a matter for the Security Council.
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In other words, the Tribunal was aware of the connection between the outcome of the case and its judicial independence image; but unlike Del Ponte, who openly admitted that the "real danger" was permanent Rwandan lack of cooperation, the judges claimed that this factor played no role in their actual decision. While it may be the case that Rwanda's threats were never openly discussed by the judges in their deliberations, 53 and that the Tribunal's judicial independence structural and procedural features remained intact, the idea of constrained independence revolves around subtle messages and signals, which aff ect judicial perceptions about the outer limits of judicial legitimacy in the eyes of infl uential constituencies (in this case, the government of Rwanda). It is incredulous to believe that such considerations did not play a part -consciously or sub-consciously, in the judges ultimate decision to reverse the decision of 3 November 1999. 54 While one may accuse the Tribunal of hypocrisy, if not outright dishonesty, in denying any impact by Rwanda's threats on the 31 March 2000 decision, this appears to me to be too harsh of a judgment on the Tribunal. Th e Tribunal attempted to walk a fi ne line between the hard reality that required it to off er a high degree of responsiveness to Rwanda's expectations, and the need to preserve the myth of absolute judicial independence (which is a structural asset, contributing, in turn, to judicial eff ectiveness). In this particular context, where legitimacy and eff ectiveness vectors point in a multiplicity of diametrically opposed directions, striking a fully satisfactory balance may have been impossible, and the truth about such impossibility too painful to bear: Complete transparency about the need to consider 'real world' constraints, would have arguably harmed the myth of judicial independence and might have eroded the Tribunal legitimacy; a rigid application of an absolute notion of judicial independence would have deprived the Tribunal of Rwanda's crucial cooperation. Under these circumstances, a fl exible approach to judicial independence, covered up by a 'white lie' , may have represented a reasonable goal-attainment or damage-control strategy.
V. Conclusion
Judicial independence is related to international judicial eff ectiveness in complicated ways. Courts thrive on legitimacy in the eyes of relevant constituencies, and judicial independence -connoting notions of fairness and justice, and fostering professionalism and trustworthiness -are important elements in generating the signals and symbols that provide courts with the support they need in order to function. Still, the relationship between the independence of international courts -complex institutions with myriad goals -and their eff ectiveness is not linear in nature. In order to attain their goals -i.e., operate eff ectively to advance norm compliance, dispute resolution, regime support and legitimating, international courts have to generate self-legitimacy (inter alia, through nurturing a reputation for judicial independence), but at the same time be responsive to the expectation of key constituents. Th us, a structural and procedural framework of constrained independence is perhaps a more adequate framework -both normatively and practically, for discussing the actual choices faced by international courts that a caricature-like choice between absolute judicial dependence and independence.
Th e practice of the ICTY and ICTR suggests that striking the balance between independence and responsiveness (or accountability) to the needs of the principal stakeholders may be quite diffi cult in certain cases, where the operation of international courts threatens to clash with the political circumstances that allow their existence. It also suggests that, in the face of strong and irreconcilable pressures, attempts to preserve the myth of judicial independence for self-legitimating reasons may generate at the very same time considerable legitimacy costs (loss of transparency, accusations of dishonesty).
